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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 




Civil Action No. 04-093 (CKK) 



MEMORANDUM OPINION 

(March 10, 2004) 

Before the Court is Plaintiffi' motion for leave to take expedited discovery. Plaintiffs are 

record companies suing a series of John Doe Defendants for copyright inMngement. Plaintiff 
request permission to serve limited, immediate discovery on Verizon, a Aird party internet 

service provider r,SPO. in the form ofaRule45subpoena. Plaintiffs seek the tr^eidentitiesof 
Defendants, including each Defendant's true name, address, tel^hone number, email address, 
and Media Access Control address. 

According to Plaintiffs' complaint, each Defendant uses an online media distribution 
system to download Plaintiffs' copyrighted works, distribute these works to the public, and/or 
makecopyrightedworksavailablefordistributiontoothers. Pls'Mot.at2. Although Plaintiffs 
do not know Defendants names. Plaintiff have identified each Defendant by a unique internet 
protocol ("IP") address assigned to that Defendant on the date and at the time of the allegedly 

infringingactivity./^. Through the useofapubliclyavaUabledatabascPlaintiffe have traced 
the IP address for each Defendant and determined that it belongs to Verizon. Id. 
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Public Citizen, the American Civil Liberties Uaion ("ACLU"). the Electronic Frontier 
Foundation, and the ACLU of the National Capitol Area have collectively .^juested leave to file 
amemorandumas.;«/c/c«„aeaddressing Plaintiffs' motion. SeeAmiciMot. Plaintiffs oppose 
this motion, siting that the issues raised by amici are premature. Plaintiffs point out that no 
party has raised the issues amici raises in its memorandum, and that it is well established that 
amici camiot inject issues into a case which have yet to be raised by a party. Pis' 0pp. to^;„/« 

Mot. at 1 . 5; .e. M^Cfefey V. Zanr. 499 U.S. 467. 523 n.10 (1991). While Plaintiffe are coirect 
that amici raise issues prematurely, the constitutional and procedural issues identified by amici 
can be resolved in the ordinary course of this litigation at the appropriate time. Accordingly, the 
Court shaU Grant amici's motion for leave to file. 

It is clear to the Court that Defendants must be identified before this suit can progress 
further. The Court shaU grant Plaintiffe' request for expedited discovery, with certain limitations 
outlined herein. Plaintiffe will be allowed to serve immediate discovery on Verizon to obtain the 
identity of each John Doe Defendant by serving a Rule 45 subpoena that seeks information 
sufficient to identify each Defendant, including name, address, telephone number, email address, 
and Media Access Control address. TTre disclosure of this information is ordered pursuant to 47 
U.S.C. § 551(c)(2XB), which authorizes cable operators to disclose personally identifiable 
information when the cable operators are ordered to do so by a court. Any information disclosed 
to Plaintiffs in response to the Rule 45 subpoena may be used by Plaintiffe solely for the purpose 
of protecting PlaintifEs' rights as set forth in the Complaint 

If and when Verizon is served with a subpoena. Verizon shaU give written notice, which 
may include email notice, to the subscribers in question within five business days. If Verizon 
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and/or any Defendant wants to move to quash the subpoena, the party must do so before the 
retumdateofthesubpoena.whichshallbe25daysfromthedateofservice. VerizonshaU 
preserve any subpoenaed infonnation pending the resolution of any timely filed motion to quash. 
Plaintiffe shall provide Verizon a copy of this Memorandmn Opinion and Order along with its 
subpoena. 

An appropriate Order accompanies this Opinion. 



COLLEEN KOLLAR-KOTELLY 
United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UMG RECORDINGS, e 
Plaintiffi, 



JOHN DOES 1-199, 
Defendants. 



n 



Civil Action No. 04-093 (CKK) 



ORDER 

(March 10, 2004) 

In keeping with the accompanying Memorandum Opinion, it is this lO"* day of March, 
2004, hereby 

ORDERED that PlaintiflFs' Motion for Leave to Take Immediate Discovery [5] is 
GRANTED. Plaintiffs wUl be allowed to serve immediate discovery on Verizon to obtain the 
identity of each John Doe Defendant by serving a Rule 45 subpoena that seeks information 
sufficient to identify each Defendant, including name, address, telephone number, email address, 
and Media Access Control address. Any information disclosed to Plaintiffs in response to the 
Rule 45 subpoena may be used by Plaintiffe solely for the purpose of protecting Plaintiffs' rights 
as set forth in the Complaint If and when Verizon is served with a subpoena, Verizon shall give 
written notice, which can include use of email, to the subscribers in question within five business 
days. If Verizon and/or any Defendant want to move to quash the subpoena, the party must do so 
before the return date of the subpoena, which shall be 25 days from the date of service. Verizon 
shall preserve any subpoenaed infomiation pending the resolution of any timely filed motion to 
quash. It is further 
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ORDERED that Plaintiffe shall provide Verizon a copy of this Memorandum Opinion 
and Order along with its subpoena; it is further 

ORDERED that the Motion of Public Citizen, the American Civil Liberties Union, the 
Electronic Frontier Foundation and the ACLU of the National Capitol Area to file as amici 
curiae [6] is GRAhfTED. 



COLLEEN KOLLAR-KOTELLY 
United States District Judge 
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CMTED STATES DfSTRICT COL-RT 
FOR THE NORTHERN DfSTRICT otSJiNOFS 

EASTERN DrvrsroN 

MOTOWN^ RECORD CDMPANY. r...P . ;, ) 
fjlifoinia liimteJ p;innership . 

(VTERSCOPE RECORDS, a Qilitbrni;. 

uSlf r^?'^ cT"" ''^^''''^' • ^'- "■• f^ ^"'9 
VA t-MtA. INC.. .iC.ilifomiacoiporacion: , 

ATLANTIC RECORDHVCT , 

(-ORPORATIO.V. a Delaware comorau.m- , 

HMOMCSICaNVwYoikuvncal " , 

p;irr.wship: n.EKTRA , 

HNTF.RTAINMENT C}ROLP I.rvC. a 

Delaware a.rporiilion: WARNER BROS' 

RhC-ORD.S l^C. a Delaware coT,ora...,n- , 

PRIORITY RECORDS LLC. a Cali.om.a , 

Iniiiiod liability companv; CAPITOI 

RECORDS. IN-C. a Delaware corpo'rat.on: . 
A RfSTA RECORDS. INC.. a. Delaware 
oiporat,..,.: MA VERICFC RECORDING , 
COMPANY, a Califoriua joint venture 
SONY MUSIC ENTERTAINMENT IN'C , 
a Delaware corp.iratioii: LOUD , 

RECORDS. LLC. a Delawaa.-.orporati.,n: 
und ( IMG RECORDINGS. INC.. a , 

Delaware corporatiim. 

Plaintiffs. ' 



DOES 1-16. I 

Defendant-;. 

PRPER fiHANTTNG PT MNTTFFS ' EYI>4Urr^u...r.^ .^» , ^ , ,.^ 

^ dVKULTAKE 



Uppn the £r Par,e Mot.un of Pla.n.iffs for Leave ,o Take I.n.,cd.ate Di.scovory 
...K. the ...pporting Mentorandun, of Law. and the declaration of Jonathan Whitehead and the 
cxilnbit theretii. it i.s hereby: 
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ORDERED .,. P,a,n.i.. ...y .no ,.,..,.,.. ...,..,. ,„ w„.Ope„W.. 
HM^ings LLC CO obca.n chc id.a.icy .,e:.ch D... De(e.u,.u by .rvi„, . r„. 45 .bp...,a .hac 
^.■.^c^ liW.MM,:.,,,,,, .util.i.n. ;o iJcntity each Dee Dc(a,d.,nt. incl.uiin^ rho name. .,ddre«. 

';'■ """^ "'^^- '■"'•"' ''''-'■ ^ ^'^^■^' -^--^ ^-■'" ^.^^i-- .... .0 Oe^„d.u. TU. 

i.is^ I'MiiL III tins iiiri.riiiali,.ii is ordrrcJ [nirsua/u to 47 i.S.C. S .\iliCM2H B) 

IT rs R RTHER ORDERED THAT .„y i„u„.,a<,on d.scf..cd ,0 P,a„ui(fs ,n 

7' ^' '" "" '"'' ""' "■"""" '"'- '^ "^"^^ ^> ^'-""^^ -'-^'y '»■■ '"- P...PO.C or pr....cc,n, 

riji'-uiis- riyliti under ihc- Cop>ri!itit AlT. 

rr rS R :rtHER ordered that W.d.<,p.„v.. shai, ;,.serve d. da.. 
.vc..ds and infonnado,. re.pons.vc to the subpoena that wdl be .crved b> the Platnt.tis. 

>T IS R .RTHER ORDERED THAT if and when VV,deOpe„West ts se.ed .vuh a 

-.bpoena. u,.hn. rtve .5, bustne.s days thcreofit shall ,.ot>f>caeh Doe Defendant 

i\ViacOpen\VestMibscriberstoftheexisr"n-.-,,f.l„. I . . > 

e.x.M.n.c of this luvvsu.t and of receipt ofPhiintifts- 

^..bpoena uhercby Plaintiffs are seektng to lea,,, the subscribers' .dentities. After 
U KleOpcnWcs, „ves such notice to d,e Doc Defendants, any Doe Defendant may raise an 
='l>-ct,on tn the forin ofa ,„otion to qua.sh at the .statu., conference which the Court has 
^cheduieci ,.„ June I ^. l,m. . .?„ a.m. in Courtroom ,858. Dirksen Federal Budding. ^19 S. 
f ^-'l-t^. Ch,ca,o. rihnois 6()6n4. VV.deOpenWe.st shall .nclude n, its notice ,„ the Doe 
Defendants tiotice of thi.s status conference. 

IT rS R/RTHER ORDERED THATcoun.sel for the Pla.nt.ffs shall provide a 
copy of thi.s Order to WideOpenWest when the subpiK.-na is served. 

Dated: ^ I ^ ~^ ' O ^ % ,1^ ^ 

Cnited .States Magistrate /udjte iV;m R. Nolan 
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IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF INDIANA 

LAFAYETTE DIVISION 



ARISTA RECORDS. INC.. a Delaware 
^J^, m*^°"= ELEKTRA ENTERTAINMENT 
?S?J^ ^^- * ^'^^^ coiporation; 
MOTOWN RECORD COMpAny, LP a 
Califonua limited partnership; SONY MUSIC 
ENTERTAINMENT INC.. a Delaware 
corporation; UMG RECORDINGS. INC a 
Delaware corporation; and WARNER BROS 
RECORDS INC.. a Delaware corpor^o^ 



JOHN DOE, 



Cause No.: 



4:04CV0036AS 



^^^^^^^^^^^s^i^LAmiSFs^^^ 



Tins matter coming before tiie Court upon Plaintifft' Motion for Leave to Take 
Immediate Discovery, and the Court being duly advised, hereby 

ORDERS that Plaintiffe may serve immediate discovery on Northwest Indiana 
Internet Services. Inc. to obtaintire identity ofthe Doe Defendant by servingaRule45subpoena 
that seeks information sufficient to identify theDoe Defendant, including the name, address, 
telephone number, e-mail address, and Media Access Control addresses for ti,e Defendant Th^ 
disclosure of this infonnation is ordered pursuant to 47 U.S.C. § 551(cX2)(B). 
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IT IS FURTHER ORDERED THAT any information disclosed to Plaintiffi in 

response to «.eRule45subpoena may be used by Plaintiffisolelyfor the purposeofpn>tec^^ 
PlaintifEs' rights under the Copyright Act. 



Dated: _ S M UpQi^ 



Copies to: 

James Dimos # 11 1 78-49 
Joel E. Tragesser #21414-29 
LOCKE REYNOLDS LLP 
201 North Illinois Street 
Suite 1000 
P.O. Box 44961 
IndianapoUs, IN 46244-0961 
jdimos@locke.com 
jtragesser@locke.com 



s/Allen Sharp 



United States District Judge ' 
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ARISTA RECORDS, INC., a Delaware 
corporation; MAVERICK RECORDING 
COMPANY, a California joint venture; SONY 
MUSIC ENIERTAINMENT INC.T 
Delaware corporation; PRIORITY RECORDS 
LLC, a California limited liability company 
UMG RECORDINGS, INC. a Delawm-e 
corporation; ATLANTIC RECORDING 
CORPORATION, a Delaware coiporation- 
WARNER BROS. RECORDS INC., a ' 
Delaware corporation; MOTOWN RECORD 
COMPANY, L J>., a California limited 
paitncrship: ELEKTRA ENTERTAINMENT 
GROUP INC., a Delaware coiporation- 
CAPrrOL RECORDS, INC.. a Delaw^ 
coiporation; VIRGIN RECORDS AMERICA, 
INC., a Califorma corporation; BMG MUSIC 
a New York general partnership; and 
INTERSCOPE RECORDS, a California 
general partnership. 



IN THE UNITED STATES DISTRICT COURT 
FORTnESOjrngRNDiSTRIcrOFTS '^^SF" 
HOUSTON DIVISIPN ^*'"''^° 

. MAY 2 4 2004 

9 

§ HidijdRMilby, Clerk oiUttur. 

§ 

§ 

§ 

§ Case No.: 

§ 



H 04-1677 



PlaintiflS, 



"^^^^^^^^?^ 



UpontheExpedited£r/>«.r.MotionofPlaintiffsforOnlerPennitting7Turd- 
26(f) Conference and Memorandum of Law in Support, 



Party Discovery Prior to Fed. R. Civ. P. 



and the declaration of Jonathan Whitehead and the exhibit thereto, it is hereby: 



-; 
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ORDERED that PlainliEfe may serve immediate discovery on Texas A&M 
University to obtain the identity of each Doe Defendant by serving a Rule 45 subpoena that scelcs 
information sufficient to identiiy each Doc Defendant, including the name, address, telephone 
number, e-mail address, and Media Access ControJ addresses for each Defendant. 

IT IS FURTHER ORDERED THAT any information disclosed to Plaintiffi in - 
response to the Rule 45 subpoena may be used by Plaintiffs solely for the purpose of protecting 
Plaintiffs' rights under the Copyright Act 

Dated:_/XA;^^^0,j^ O V^ 



United States District Judge 
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24 
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26 



imiiiiiiiiiiniiiiiiHii 
inMifliiiiiiniiiiii 



w-<:v.oo9«nrp 



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF wAsSctON 



UMO RECORDINGS. INC. a Delaware 
oorpomuon; A'HANTIC RBCORDING 

WARNER BROS. RECORDS INcTa 
ggtawate wpontion; SONY MUSIC 
ENTER TAlhlMBwiNC^* Delawrc 
corpoiatioft; BMO MUSIC, a New york 

coTxjnrtJon, 



IX)liS I - 2. 



t«tepeseDj order grantino 

PLAINTIFFS • MOTION FOR LEAVE TO 
TAKB (MMKDIATE DISCOVERY 



Upon the Motion of Plaintiffs for Leave to Take InnnediMc Discovery aad the 
supporting Memoraadum of Uw. uid the decIanUloo of Jonathan Whitehml and Ihc 
oxhibil thoteto, It is hereby: 

ORDERED that Plaimimmy^n^io^ediate discovery on Mic«««ftCoqK»«ioa 
to obtdn the identity of aeh Doe Defendant by setvhig a Rule 45 subpoena thai ceoks 
.nforwatioo safReient to Identify each Doc Deftndaiu, including the luime. addrs«. 
telcpl«i« mimber. e-mail aJA^s. „«i Media Aoccs, ContrtI addn:sM» for each Defi^^ 



Yarmuth Wf lsdoih Calfo tux 



M^S^ 0«'^'^ ORANTINQ 
?^,ffi^ J^™N FOR IBAVE TO 
TAKE IMMEDIATE DISCOVERY 

Page 1 
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«=toaH,R„te45,ubpo<n.n,aybc«sedbyWaimlfftso,oIyforU«.punK>«of 
protectidg PlainliiE.' right, under the Copyrighl Act 

^^ united States DiMriciJiSge 
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ga^a.™ 



TaatMMn KiWMNM 
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m TBE UNITED STATES DISTRICT COTJRT 
FORTHEMIDDLEDISTRrCroSm^ 




CIVIL ACnON NO. 



FILED 

SCRANTION/ 
*^AV I I 2004 i 



Plaintiffi, 



DOES I -5, 

Defendants. 

WWwtad md Uk exhibit ihnao, it is ben*)-: 

ORDERED ft«Pl.i«iffl™^s«v.i™„.,i.„«^^^ 



Case 1 :05-cv-02308-EGS Document 3-2 Filed 1 1/30/2005 Page 21 of 35 



including the name, address, telephone number, e-mail address, and Media Access 
Control addresses for each DefaidanL 

IT IS FURTHER ORDERED THAT any information disclosed to 
Plaintiffs in response to the Rule 45 subpoena may be used by Plaintim solely for 
the purpose of protecting Plaintiflfe* rights under the Copyright Act 

Dated: ^^/^ Z^X>^ Qj^ C2 uJ%. 

United States Di^ct Judge 
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27 

28 



JHtS^^ 



MAY 10 200* 



.. HffiS? STAjHES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 



LOUD RECORDS^ LLC, a 

PS'^yXSfe corooration; VIRGIN 
RECORDS AMERJCX.rNC.Ta 
Jf jujfomia corporaUon: PRIORITY 
RECORDS LCC. a California 
!l™ted_habiitty company: 

GROUP INC.. a Delaware 
corooration,' BMG RECORDINGS, 
fNC. a Delaware corporation: 
ARI&TA RECORDSUNC "a 

»^aW?!JSfL?„'^^ 

RifeissrcSia^ya^^'' 

California joint venture: ani 
CAPITOLllECORDS. iNC, a 
Delaware corporation, 



NO. CV-04.0134-RHW 

SSSS'^w'PSANTING PLAINTIFFS' 
^RWSf.^^^ LEAVE TO T^^ 
EWMEDUTE DISCOVERY 



Plaintifis, 



DOES 1-5, 



Defendants. 



Before the Court is Plaintiffs' Motion for LeawWTake Immediate 
Discovery (Ct. Rec. 7). The Plaintiffs, members of the Recording Indust^r 
AssociaUon of America. Inc. ("RIAA"). have filed a complaint alleging tiiat DOES 

S^gfi?^^8^^,"^S' MOHONFORLEAVETOTAKE 
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1-5 .llcgally engaged in uploading and downloading copyrighted recordings 
2N^ougi,www.KaZaA.oo.apeer to peerrP2P") internet s^^^ 
3 Wh,le Plaintiffs are unable to identifythe Does, they collected records of 
4B Defendants- internet Protocol ("IP") address, the times the downloads or uploads 
took place, and information regarding the specific reconiings that were 
downloaded or uploaded, ^e Plaintiffe were able to ascertain fiom Defendants' 
^addresses that they wer^utiJizingGonzagaUniversity as their Internet Service 
Provider nsP"). Plaintiffs seek statutory damages underI7U.S.C § 504(c) 
attorneys fees and costs pursuant to 17 U.S.C § 505. and inJuncUve relief under 
I »7U.S.C.§§502and503. 

In their Motion for Leave to Take Immediate Discovery, the Plaintiffs seek 

Ueave to serve GonzagaUniversity.d^e ISP for Does 1-5. withaRuIe45Subpoena 
I Duces Tecu™, requiring Gonzaga University to reveal the Defendant's names 

addresses, ema.1 addres.es. telephone number, and Media Access Contn,l 

("MAC") addresses. 

The Ninth Circuit has held that 'Svhere the identity of alleged defendants 

wUI not be known prior to the fiUng of a complaint .... the plaintiff should be 
given an opportunity through discovery to identify d,e unknown defendants 

unlessuis clear that discovery would not uncover the identities, or that the' 
complaintwouldbedismissedonothergrounds." GUlespi. y. Cn^iletti, 629 F. 26 
2 637. 642 (9* Cir. 1980). Presumably, the discovery device anticipated by d.is 

22 rula^g was Rule45.underwhichaparty may compelanonparty to produce 

23 documents or other materials that could reveal the identities. See Penn^alt Corp. 
24j v.D«.a«^.,^^W,/„...708F.2d492(9*Cir. 1983). The Court finds that this " 

instance presents the very situaUon indicated by Gillespie. The Plaintiffs' case 
rel.es on the disclosure of the Does' identities, and those identities are likely 
discoverable fi-om a third party. 

Under Rule 26(d). Rule 45 subpoenas should not be served prior to a Rule 
S^Dg?4K§^g?gf FS' 'MOTION FOR LEAVE TO TAKE 
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1 26(0 conference unless the parties can show good cause. Fed. R. Civ P 26(d) ("a 

2 party niay not seek discovery from any source before the parties have conferred as 

3 required by Rule 26(f) ... . Unless the court upon motion .... order. 

4 otherwise"); .ee5^;;,/W./^. V. Tokyo Electron Am.. Inc.. 20%^ ^D 273 275- 

5 76(N.D.CaI. 2002). TT^ePlaintimhavepresented compelling evidence that the 

6 -orc^kept by rSPprovidersoflPaddressesarereguIariy destroyed. Thus. good 

7 j cause has been shown. 

8 Accordingly, ms ORDERED that: 

1- Plaintiffs' Motion for Leave to Take Immediate Discovery (Ct. Rec 
is GRANTED. ^ 

2. Plaintiffs are GIVEN LEAVE to serve immediate discovery on 

GonzagaUniversitytoobtaintheidentityofeachDoeDefendantbyservinga 

13 Rale45subpoena duces tecum d^at seeks each Doe Defendants' name, address 

4 telephone number.email address, and Media Access Control address. As ag^ed 

5 by Plaintiffs, this infonnation disclosed will be used solely for the purpose of 

16 protecting theirrights under the copyright laws. 

17 3. P'aindfFsareORDEREDtoreviewLocalRuIe7.1(gX2)regardingthe 
8 ctatron of unpublished decisions. All unpublished decisions cited to the Court 

19 have been disregarded 

IT IS SOORDERED.-n,e District CourtExecutive is hereby directed to 
\ enter this order and to furnish copks to counsel of record 
DATED this _j^ iMcy/ftAsy 



ROBERT H.WHALEY 
United States District Judge 

Or\CiviM004\Lo«d Recorf,VLoud.inun«fi«*<lisco*ay.onJer.*pd 

" ffiSfi?^ffi§^^3^S' MOTIONFORLEAVE TO TAKE 
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IN THE UNITED STATES DISTRICT COURT Fll r » 
FOR THE WESTERN DISTRICT OF TEXAS ^ ' --o. 
AUSTIN DIVISION 2mHY 

INTERSCOPE RECORDS, a California s ~^ ^/^V/-?!, 

general partnership. ET AL.. | 

Plaintiffs, I 



DOES 1-37. 

Defendants. 



A-04-CA-237 LY 



8efo,B the Court is Pfeintiffs' Expedited Ex Parte Mo«on for Order Permitting Third- 
Party Oiscoveo. Prior to Fed. R. Civ. P. 26(0 Conference, filed Apnl 28. 2004 (ClerK's Dkt. «). The 
moton was referred to United States Magist^te Judge Robert Pitman for resolution pursuant to 

28U.S.C.§636(b). Federal Rule Of Civ.1 Procedure 72 and Ru.et(c)ofAppendixCof the Local 
court Rules of the United States District Court for the Western District of Texas. 

Plaintiffs, meml^r^ of the Recording Industry Association of America. Inc. ("RIIA"). are 
recordcompaniesholdingcopyrightsfornumeroussourKirecordings. (Comp/. 1f22). Theyallege 
each Defendant has.withoutpemiission, used thelnterr,ettodownload,and/ormakeavallablefor 
download to others, various copyrighted sound recordings. (W. ,24). Plaintiffs contend these 
actions constihite copyright infringement, entitling them to damages from the Defendants, (/rf. 
inf24-26). 

Plaintiffs now seek expedited discovery from a third party for the purpose of ,dent,-,ying 
Defendants Does 1-37. Spec^cally, they wish to issue a Rute 45 subpoena to Grande 
Communications, an Internet Sendee Provider OSP"). Plaintiffs request permission to obtain 
names and addresses for persons they belfeve are offering copynghted sound recordings for 
download over the Internet 
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A party is generally not enfiBed to seek discovery from any source prior to a Rute 26(0 
conference With the opposing parties. Fed. R. C.V. P, 26(d). Earlydiscove.ymay.however.be 
authorized by court orderuponashowing Of good cause. 0.esrCo....,„,,,„,,;^^,,,Q„,^^ 

/Vefwo^s./nc.,213F.R.O.418;419(D.Co.o.2003,:Sern.oo/,/„c..ro/^eec...../„c2C« 
F.R.D. 273. 275 (N.D. Ca.. 2002); Yo,o,e.s 77. Co^. . oea/e. 77ra Supply, Inc., 202 P.R.D. 
612. 614 (D. Ariz. 2001); e/swort/, .Issoc. Inc. v. United States, 917 F. Supp. 841. 844 (D D C 
1996). 

According to PiainOffs. they have no means ofidentii^ngead.DoaDefendantw.-.hout the 
requested discovery. ,n support of their motion. Plaintiffs have submitted a declaration from 

Jonathan Whitehead ("Wh.ehead").^.„P.e.de^tand counsel forOnl^Copyn-ghtProtectton 
forRIAA. Whitehead avers that theRIAAhasdownloaded and listened toasampleofmusrcfiies 
offeredfordownloadonaP2Pnetwo,1.byeachDefendant.' (Whitehead Ded. fl1 6). TheRHA 

.hus.hasareco,dofthe,BO,rdingsofferedfordownbad.thedateand«metheinfring^ac.Vity 

was Observe,, as wel, as the internet ProtocoK-lp., address assigr^ed to each Defendant at the 
time. (/d. ffll6-17). 

According to Whitehead. thelPaddress. in combinauon With publidyavai^ble databases 
allowedtheRIAAtodetem^inethelSPusedbyeachDofendanL (/d.1,12). In this case, the RIAA 
determined the ISP for each Defendant was Grande Communfcations. (/d. flS) Whitehead 

maintains the R^ is unable to make a^ further speofic^ent^cation because an ISPownsa 
range of IP addresses, but assigns a spe«fic address only when that subscriber actually goes 
online. (Id. tri4 n.8). 

Plarntiffsshoukibeaffo rdedtheopportun^ytoobtaindiscoveryreievanttotheidenfificaaon 

^Donk^. allow an Infemel user to directly sea^^nip^^iS^f'n** ^ '^^ **^*«"*- ^^^- ^<^ 
.vo.^.ors.t,;ectto«ty.ReoJ^^ 



Case 1 :05-cv-02308-EGS Document 3-2 Filed 1 1/30/2005 Page 29 of 35 



of defendants they conterKl are liable to them. See IVatefeW.. 77,o;npsonJ77F.3d116a 
(9th ar.1999}(dismfesal of acton against unnamed defendant not required as identity mfght be 
ascertained through discoveor); Valentin v. DInklns, 121 F.3d 72, 75-76 (2d Cir. 1997) (dismissal 
for want of prosecution improper where plaintiff not permitted to conduct discovery to identify 
defendant). See afso Xerox Corp. v. Genn^ra Corp., 888 F.2d 345. 351-52 (5th Cir. 1989) 

(complaint Should not be dismissed forfailure to demonstrate standing «.thoutp™.dingp,aint,^^ 
opportunity to supp^ more supportive facts). As they po^t out. without identificatton of the 

Defendants, the type Of conference contemplated underRule 26(f) IS impossible. Thus, they have 
establ^hed good cause for the necessity of engaging in dfecovery at this eady stage of the 
proceedings. 

According^. Rafntiffs' Expedited Be Parte Motion for Order Pennitting Third-Party 
Discovery Prior to Fed. R. Civ. P. 26(f) Conference (Clerk's Dkt. #2, is hereby GRANTED. 

P^intiffsmaysen.eimmediatediscoveryonGrandeCommunicationstoobtain.heidentityofeach 
Doe Defendant by serving a Rule 45 subpoena that seeks infom^tion sufficient to Identify each 

Doe Defendant, thatis. the name, address. tetephonenumber.e^HaddressandMedla Access 
Control address for each Defendant The disclosure of ti,is information Is governed by the 
provisions of 47 U.S.C. § 511(c)(2)(B). Any infomiation d^dosed to Plaintiffs in response to the 
subpoena may be used solely for the purpose of protecting Plaintiffs rights under the Copyright 
Act 

SIGNED this i^ day of May. 2004. 

ROBERT PITMAN ' " 

UNITED STATES MAGISTRATE JUDGE 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 



BMG MUSIC, a New York general partneiship: 
ATLANTIC RECORDING CORPORATION, 
a Delaware coiporalion; ELEKTRA 
ENTERTAINMENT GROUP INC.. a Delaware 
coiporation; MOTOWN RECORD COMPANY. L P 
a California Kmited partnership; ARISTA 
RECORDS. INC.. a Delaware con,oration; 
WARNER BROS. RECORDS INC.. a Delaware 
corporation; CAPITOL RECORDS. INC., a 
Delaware corporation; SONY MUSIC 
ENTERTAINMENT INC., a Delaware 
corpwation; UMG RECORDINGS, INC.. a 
Delaware corporation; VIRGIN RECORDS 
AMERICA, INC.. a California corporation- 
and MAVERICK RECORDING COMPANY. 
a California joint venture. 

Plaintiffs, 



CaseNo. 5:04-cv-58 
Hon. Wendell A. Miles 



DOES 1 - 9, 

Defendants. 



TO TAKE rMMFDiATR nrormn^g^ 
The plaintiffs in this action have asserted clain,s of copyright infringement against nine 

unknown or"Doe"defendants.TT.econrplain.. filed on April 28. 2004.aneges that each defendant 
disseminated over the Internet copyrighted musical works owned or cont„,lled by the plaintiffs, 
doing so without plaintiffs ' consent or permission. 

The matter is currently before the court on Plaintiffs'£.P^e Motion for Leave to Take 
Immediate Discovery (docket no. 3). Plaintiffs' motion is supported by the Declaration of Jonathan 

Whitehead(docketno.6).h, their motion, which is made«p.«. because plaintiff, do not 
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currently know Ifae names of the defendants, plaintiff seek discovery in advance of the conference 
provided by Fed.R.CivJ>. 26(f) so that they may obtain information which wiU emAle tbemto 
identify and serve the defendants. More specifically, plaintiffe seek leave to serve a FedR.Civ.P. 45 
subpoena on Michigan State University C^SIT). which phiintiflfe contend they have been able to 
identify as the Internet Service Provider of each of the defendants. Although the plaintifft do not so 
state in their motion, the court has inquired of plaintiflFs whether they have notified MSU of the 
pendency of this action and of the motion for discovery. Plaintiffe have responded to these inquiries 
in the affirmative, and have represented that MSU has communicated to plaintiffs that it docs not 
intend to object to the discovery. 

Given plaintifB- allegations, it is apparent that this action will not advance to service of the 
summons and complaint unless and m,til plaintiffs are able to lean, the defendant- identifying 
information. For that reason, the court GRANTS the plaintiffs' motion and hereby ORDERS as 



follows: 



1 . Plaintiff may serve immediate discovery on MSU to obtain the identify of each Doe 
defendant by serving a Fed.R.Civ.P. 45 subpoena that seeks information sufficient to identify each 
Doe defendant. This information shall be limited to the name, address, telephone number, e-mail 
address, and Media Access Control address for each defendant. 

2. Any infonnation disctosed to plaintiffs by MSU in response to the subpoena may be used 
by plaintiffs solefy for the purpose of protectir^ plaintiff' rights under the Copyright Act 

3. Plaintiffe shall serve upon MSU a copy of this Order together with any subpoena. 
Ordered this 6* day of May, 20O4. 



/s/ Wendell A. Mil^.; 
Wendell A. Miles 
Senior U.S. District Judge 
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UNITED STATES DISTRICT COTIRT 

FOR THE EASTERN DISTR™?fSS^„CKV 

COVINGTON DIVISION 



WARNER BROS. RECORDS INC. a 
Delaware coiporation; ARISTA 
RECORDS, INC. a Delaware comorauon- 
VIRGIN RECORDS AMERICA, WC a 
California corporation; MAVERICK 
RECORDING COMPANY, a California 
joint venture; BMG MUSIC, a New York 
general partnership; ATLANTIC 
RECORDING CORPORATION, a 
Delaware coiporation; ELEKTRA 
ENTERTAINMENf GROUP INC. a 
Delaware corporation; CAPITOL 
?JCORDS, INC. a Delaware coq^ration 

limited liability company; MOTOWN 
RECORD COMPANY. LP., a California 
limited partnership; UMG RECORDINGS 
INC, a Delaware corporation- 
INTERSCOPE RECORDS, a'california 
general partnership; and SONY MUSIC 
ENTERTAINMENT INC. a Delaware 
coiporation. 



DOES I. 35. 

Defendants. 



No.: 0^-8^ 



FAILED 

MAY -4 2004 

ATCOVINGTON 

lESUEGWHfTWER 

CLERjfiis rasTOicrnouRT 



^™^^^^^^^^^^^^^^^^ 



Upon the MoUonofPlainUfls for Leave to Take Immediate Discovery and the 

supporting Memo.ndumofLaw,and the declaration of Jonathan Whitehead and the exhibit 
thereto, it is hereby; 
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Plaintiffs' rights under the Copyright Act 

United StatwDistrict Judge ~^ 



